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Brlef facts of the caae: -

Smt. Tanzeela Hamid Ahmed Shaildr w/o Hamid Ahmed Mushtaq {hereinafter
referred to as the 'passenger'), aged 33 years (DOB: 26.08.1988) {Mobile Number
9867 6352341, holding an Indian Passport Number: M5498499, resrding at 98, Makki
Manzil, Room No. 6, lst fl.oor, Zakaia Masjid Street, Mumbai - 400009 who arrived at
Sardar Vallabhbhai Patel International Airport, Ahmedabad from Dubai by Air India
Flight No. AI 948 (Seat No. 17G) on 15. 10.2021 was intercepted by the offrcers of AIU

on the basis of input received from DRI and on suspicion that she was carrying
dutiable/contraband goods. The passerrger was found exlting the green channel
without any declaration to the Customs at the Red channel but as her actions
appeared suspicious, personal search and examination of her baggage were felt
requted and hence she was intercepted by the Air Intelligence Officers, Customs, SVP

International Airport, Ahmedabad under Panchnama proceedings dated 16.10.202 1 in
tJ:e presence of two independent witnesses.

2. The AIU officers asked the passenger as to whether she rvas carrying any
dutiable goods or foreign currency or restricted goods and whether she wrsh to declare
the same before Customs Authorities. The passenger replied in negative and informed
that she has nothing to declare as she was not carrying any dutiable goods. The AIU
oflicers offered tJreir personal search to the passenger but she denied saying that she

was having futl trust on the AIU officers. She was required to be checked in the Door
Fra"'e Metal Detector (DPMD) Machine installed near tl:e green channel of the Arrival
Hall of Terminal 2 building, ttrerefore she was asked as to whether she wanted to be

checked/searched in front of Magistrate or Superinte:rdent (Gazetted officer) of
Customs. In reply the passenger gave her consent to be searched in front of the
Superintendent of Customs. The passenger was tl.en asked to wa.1k through the Door
Frame Metal Detector (DFMD) installed near Customs AIU counter irr the Arrival Ha.ll.

Prior to passing through the said DFMD, she was asked to remove all the metallic
objects she was wearing on her body. 'Ihe passenger readily removed a.ll the meta.llic
substances on her body such as mobile, jewellery etc. and kept it in a plastic tray.
When the pzrssenger passed through the DFMD, no sound was heard which indicated
that she was not carrying any metallic objects/items. The passenger was poiitely
asked if she had anything declarable to Customs, lor which she replied in negative'
The passenger was carrying two trolley bags i.e. one black eurd one red bag, one

corrugated carton box and one blue handbag (with sling). The said bags were checked
by the AIU oflicers and nothing objectionable was found. The x-ray image of lower
portion of abdomen of the passenger, shows presence of four capsules inside pelvic
cavity. On showing tJre x-ray image to tJ:e passenger and on further interrogation in
presence of the panchas, the said passenger, i.e. Smt. Tanzeela Hamid Ahmed Shaikh,
admitted and accepted that she had caring four capsules inserted inside her body
(vagina) and all those capsules contained goid paste. She was then taken to the
washroom besides belt no. 5, where shc removed 4 capsules of gold paste from her
body and handed over to the lady AIU oflicial. The irnagcs of the four capsules
obtained are as follow:

Image- 1
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Image-3 (length of capsules)

3. The Customs officer called the Government Approved Valuer for testing and
valuing the gold paste recovered in form of 4 capsules. The Government Approved
Valuer informed the Customs officer that the testing of the said material was only
possible at his workshop as gold has to be extracted from such semi sotd/paste form
by melting it. Thereafter, the passenger along witl the panchas and the AIU offlcers
left the Airport premises in a Government Vehicle and reached at the premises of the
Government Approved Valuer located at Shree Ambica Touch, Gold Sook Complex,
Near Iscon Arcade, C.G. Road, Ahmedabad to get the gold paste tested and extract the
pure gold from the paste recovered from the passenger.

4, Mr. Kaltikey Vasantrai Soni, Government Approved Va-luer after weighing the
gold paste, informed that the said four capsules containing gold paste weighing
1143.100 grams. Thereafter, he began the process of extracting the gold from the
paste and on completion of the procedure, Government Approved Valuer, vide
Valuation Report no. 52312O2I-22 dated 16.10.2021 certifred that a gold bar weighing
1078.640 grams of 24Kt gold is derived from the semisolid/paste, having value of
Rs.46,95,050/- (Rs. Forty Six Lakh Ninety Five Thousand and Fifty OnJy) [Tariff Value]
and Rs. 52,59,4491- (Rupees Fifty Two Lakh Fifty Nine Thousaad Four Hundred and
Forty Nine only) (Market Value) which has been ca-lculated as per the Notification No.
81/202l-Customs (N.T.) dated 14.10.2021 and Notification No. 8o/2021-Customs
(N.T.) dated 07.1O.2021 (exchange rate). The, image of the gold bar recovered from the
gold paste is shown below:

5. The method of testing :rnd valuation used by the Government Approved Valuer
was done in a perfect ma.nner in *re presence of independent panchas and the
passenger was satisfied and agreed to the testing and Va-lualion Report (Annexure-A)
and in token of the same, the independent Panchas ald the passenger all had put
their dated signature on the said va.luation report of having seen, read and in the
agreement of same.

6. The passenger, Smt. Tanzeela Hamid Ahmed Shaikh produced the travelling
documents like (1) BOARDING PASS showing Seat No. 17G; from Dubai to
Ahmedabad by Air India Flight No. AI 948 boarding on 15. 10.2021 and Photocopy of
stamped pages of Indian Passport No. M5498499 issued at Mumbai on 19.01.2015
and valid up to I 8.0 1.2025.

7. Therefore. the 1078.640 grams of gold bar, obtained from paste of gotd and
chemica-l mixturc weighing 1143.100 grams valued at Rs. 46,95,050/- (Rs. Forty Six
Lakh Ninety Five Thousand and Fifty Only) [Tariff Value] and Rs. 52,59,4491- (Rupees
Fifty Two La1<h Fifty Nine Thousand Four Hundred and Forty Nine only) (Market
Value) along with the packing material and black adhesive tape used for covering tJle
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gold paste \ /ere seized vide Seizure Memo under Panchanama both dated 16.10.202l
under the reasonable belief that the sane were liable for conhscation under the
Customs Act, 1962.

8. A statement dated 16.10.2021 of Smt. Tatzeela Hamid Ahmed Shaikh was
recorded under Section 1O8 of the Customs Act, 7962 after issuing summons to her.
The passenger admitted that:

! She is aged 33 years, residiog at 98, Makki Manzil, Room No.6, lst floor,
Zekaia Masjid Street, Mumbai Maharashtra.

) She is staying at the said address with her husband. Her parents'home
is at Sami, Radhanpur. She is working in a beauty pa.rlour run by
Fatima Tai and Femida at First Floor, Princess Building, J.J. Junction,
Mumbai since last 3 years. Her family consisted of her husband and two
daughters aged 5 ald 3 years. Her husbald was working as driver at
Mumbai on call basis. He however did not own a personal vehicle. Her
parents were residing at Sami, Radhanpur. Her daughter is studying at
Rehmatbai High School, Dongri, Mumbar.

) She had passed SSC and couid read, write and speak normal English
ald Hindi. She can understand Gujarati. She earned Rs 15,000/- approx
per month from her parlour work depending on the clients.

) Fatima Tai and Femida were the owners of the Beauty Parlour named
Fems Glamour at Mumbai. Femida was the sister-in-iaw of Fatrma Tai.
They both owned a house and Beauty Parlour in Dubar which they sold
off after the demise of Femida's husband and therea-fter shifted to
Mumbai and opened a parlour there by the name Fems Glamour.

) Fatima Tai was a frequent traveller to Dubar in connection qrth contracts
with organisers of beauty contests and modelling events for dressing up
the models for the events. Her husband Imran Tai had also accompanied
her to Dubai. She invited four ladies working in her parlour including
Tanzeela to Dubai to witness the events that she was involved in. The
names of other three ladies were Saima Sheikh, Zeenat Khan and Shazia

Khan. Fatima Tai had arranged tJle air tickets for all four ladies. Fatima
Tai and her husband Imran went ahead of the four iadies, thereafter,
Tatzeela and Saima Sheikh departed to Dubai together on 25.9.2021
from Mumbai and then Zeqtat \{hart and Shazia Khan arrived in Dubai
aJter them. All of them were told that they would return within a week.
They all stayed together in a room arranged Ior them. Talzeela stayed in
Dubai from 25.09.2027 to 15.10.2O21 (departure date from Dubai). All
tJ:e expenses during her stay and sight-seeing expenses were arranged
by Fatima Tai. However, tJ:e personal shopping expenses were met out
from her pocket. Fatima Tai gave Tanzeela Rs.10,000/- for the services
rendered by her in Dubai. Saima had aJready returned to Mumbai. They,
however did not book Tanzeela's tickets. When she expressed her
desperation to return, they booked her trckets from Dubar to Ahmedabad
instead of Mumbai as it was cheaper.

! TWo days before her flight to Ahmedabad, she received a call from her
husband in Mumbai that certain person by the name Ismail would hand
over gold which he said she would have to insert in her vagina, bring to
India arrd hand it over to him for which he had promised to give her
Rs.1O,OO0/-. Accordingly, two days before the day of her flight, a person
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introducing himself as Ismail came to her room a-nd aJter confirming that
she uas Hamid's wife, handed four capsules to her and told her that it
was gold in semi-solid state sealed in transparent plastic sheet and
wrapped tightly with black adhesive tape. He asked her to carry tJ:e same
four capsules to Mumbai by inserting it in her vagina. He assured her
that she would easily escape from aly detecting device at the airport.
After arriving at Mumbai the capsules had to be handed over to Hamid,
her husband. She kept the capsules hidden in her purse and on the day
of her flight, concealed the capsules as planned and boarded flight no.AI-
948 from Dubai and arrived at SVPI Airport on 15.10.2021 at the
scheduled time. This was her first trip to Dubai. Earlier, she had made a
trip to Bangkok tn 2OL7 .

She admitted that she was aware that import of gold without payment of
customs duty was art offence but as she had intention to evade customs
duty, she tried to smuggle gold into tl1e country. She was to evade
payrnent of customs duty and smuggle the gold by concealing t.l:e same
ald as such she did not declare the goods brought by her before any
Customs officer. After clearing her immigration procedure, she collected
her check-in baggage and after she crossed the green channel, she was
intercepted by the AIU oflicials and was asked to step aside.

9. In view of the above facts, the 1078.640 grams of gold bar obtained from the
1143.100 grams of gold paste totally valued at Rs. 46,95,O50/- (Rs. Forty Six Lakh
Ninety Five Thousand and Fifty Only) [Tariff Value] and Rs.52,59,449/- (Rupees Fifty
Two Lakh Fifty Nine Thousald Four Hundred and Forty Nine only) (Market Va-lue)

carried by the passenger Smt. Tanzeela Hamid Ahmed Shaikh appears to be as
"smuggled goods" as delined under Section 2(39) of Customs Act, 1962. The offence
committed is admitted by the passenger in her statement recorded on 16. 10.2021
under Section 108 ofthe Customs Act, 1962.

10, Summons dated 11.03.2022, 15.03.2022 and 19.03.2022 under Section 108 of
the Customs Act, 7962 were issued to Shri Hamid Ahmed Mushtaq whom Shri Ismail
of Dubai had contacted to get the gold smuggled into India through his wife Smt.
Tanzeela Hamid Ahmed Shaikh. However, Shri Hamid Ahmed Mushtaq did not honour
the summons and failed to appear before tl:e AIU OIlicers, SVPI Airport, Customs,
Ahmedabad.

11. Lesal Provisions Relevant to the Case
As per para 2.26 of Foreign Trade Policy 2Ol5-2O Bona-fide household
goods ald personal effects may be imported as p€rrt of passenger baggage
as per limits, terms alrd conditions thereof in Baggage Rules notilied by
Ministry of Finance.

a

b As per Section 3(2) of the Foreign Trade (Development and Regulation) Act,
1992 the Central Government may by Order make provision for
prohibiting. restricting or otherwise regulating, in a-ll cases or in specified
classes of cases and subject to such exceptions, if any, as may be made by
or under the Order, the import or export of goods or services or
technologz.

As per Sectron 3(3) of the Foreign Trade (Development ald Regulation) Act,
1992 AII goods to which any Order under sub-section (2) applies shall be
deemed to be goods the import or export of which has been prohibited
under section 11 of the Customs Act, 1962 (52 of 19621 and all the
provisions of that Act sha-ll have effect accordingly.

c
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As per Section 11(1) of the Foreig:r Trade (Development and Regulation)
Act, 1992 no export or import shall be made by any person except in
accord€rnce with the provisions of this Act, the rules alld orders made
thereunder and the foreign trade policy for the time being in force'

As per Section 2(22), of Customs Act, 1962 definition of goods' includes-
(a) vessels, aircrafts and vehicles;
(b) stores;
(c) baggage;
(d) currency and negotiable instruments; and
(e) any other kind of movable property;

S. As per Section 2(33) of Customs Act 1962, prohibited goods means any
goods the import or export of which is subject to any prohibition under
this Act or any other law for the time being in force.

As per Section 77 of t}:e Customs Act 1962 the owner of baggage shall, for
tJee purpose of clearing it, make a declaration of its contents to the proper
oIIicer.

As per Section 11O of Customs Act, 1962 if the proper officer has reason
to believe that any goods are liable to confiscation under rhii Act, he may
seize such goods.

k. Any goods which are imported or attempted to be imported or brought
within the Indian customs waters for the purpose of being imported,
contrary to any prohibition imposed by or under this Act or any other law
for the time being in force shall be liable to confiscation under section
111 (d) of the Customs Act 7962.

Any dutiable or prohibited goods found concealed in any manner in any
package either before or after the unloading thereof are liable to
confiscation under Section 111 (i) of tl-e Customs Act 1962.

m Any dutiable or prohibited goods removed or attempted to be removed
from a customs area or a warehouse without the permission of the proper
ofhcer or contrarJr to the terms of such permission are liable to
confiscation under Section 111 (1') of the Customs Act 1962.

As per Section l).2 of t,J:e Customs Act 1962 any person, (a) who, in
relation to any goods, does or omits to do any act which act or omission
would render such goods liable to confiscation under Section 111, or

j

t
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As per Section I 1(3) of the Customs Act, 1962 Any prohibition or
restriction or obligation relating to irnport or export of any goods or class
of goods or clearance thereof provided in any other law lor the time being
in force, or any rule or regr,rlation made or any order or notilication issued
tJ:ereunder, shall be executed under the provisions of that Act only if such
prohibition or restriction or obligation is notified under the provisions of
this Act, subject to such exceptions, modifications or adaptations as the
Central Government deems fit.

h. As per Section 2(39) of the Customs Act 1962'smuggling' in relation to a-rly

goods, means any act or omission, which will rendcr such goods liable to
confiscation under Section 111 or Section 113 of the Customs Act 1962.
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depositing. harbouring, keeping, concealing, selling or purchasing or m
any manner deaiing with any goods which he know or has reason to
believe are liable to confiscation under Section 111, shall be liable to
penalfy.

As per Section 119 of Customs Act 1962 any goods used for concealing
smuggled goods sha1l also be liable for confiscation.

As per Section 123 of Customs Act 1962
(1) where any goods to which this section applies are seized under this
Act in the reasonable belief that they are smuggled goods, the burden of
proving that they are not smuggled goods shall be-
(a) in a case where such seizure is made from the possession of any
person -
(i) on the person from whose possession the goods were seized; and
(ii) if any person, other than the person from whose possession the goods
were seized, claims to be the oqmer thereof, also on such other person;
(b) in any other case, on the person, if any, who claims to be the owner of
the goods so seized.

(2) This section sha11 apply to gold, and manufactures thereof, watches,
and an], other class of goods which the Centra-l Government may by
notification in the Official Gazette specify.

As per Customs Baggage Declar.ation Regulations, 2013 all passengers
who come to India and having an5rthing to declare or are carrying
dutiable or prohibited goods shall declare their accompanied baggage in
the prescribed form.

coN VENTION AND VIOLATION OF LAWS
L2. It therefore appears that:
a) Smt. Tanzeela Hamid Ahmed Shaikh had actively involved herself in t]:e instant
case of smuggling of gold into India- Smt. Tanzeela Hamid Ahmed shaikh had
improperly imported gold in the paste/semi solid form mixed with chemical weighing
1143.100 grams [1078.640 grams gold was extracted as bar form of purity ggg.O (24
KT) valued at Rs. 46,95,050/- (Rs. Forty Six Lakh Ninety Five Thousand and Fifty
Only) [Tariff Vaiue] and Rs. 52,59,449/- (Rupees Fifty Two La]h Fifty Nine Thousand
Four Hundred and Forry Nine only) (Market value)l by concealing the same in 04
capsules wrapped with black adhesive tape inserted in her body (vagina) without
declaring it to the customs. she opted for Green channel to exit the Airport with a
deliberate intention to evade the payment of customs duty and fraudulently
circumventing the restrictions and prohibitions imposed under the customs Act 1962
and other allied Acts, Rules and Regulations. The improperly imported gold was given
to her by one person named Ismail to hand over to her husband Hamid at Mumbai.
For this he had offered her Rs. 10,000/-. Therefore, the improperly imported gold by
the passenger by way of concealment urithout declaring it to the customs on arrival in
India cannot be treated as bonafide household goods or personal effects. Smt.
Tanzeela Hamid Ahmed shaikh has thus contravened t.l.e Foreigr Trade poliry 20ls-
20 and section 11(1) of the Foreign Trade (Development arrd Regulation) Act, 1992
read with Section 3(2) and 3(3) of the Foreign Trade (Development and Regulation) Act,
1992.

b) By not declaring the value, quantity and description of the goods imported by
her, the said passenger has violated the provisions of Baggage Rules, 2016, read with

p
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the section 77 of the Customs Act, 7962 ald Regulation 3 of the Customs Baggage

Declaration Regulations, 20 13.

c) The improperly imported gold by the passenger, Smt. Tanzeela Hamid Ahmed

Shaikh, found concealed inside her body without declaring it to the Customs is thus
liable for confiscation under Section 111(d), (i) and [) read wit]r Section 2 (22) ' 133) '
(39) of the customs Act, 1962 and further read in conjuncti.on wrth Section 1 1(3) of
Customs Act, 1962.

dl Smt" Tanzeela Hamid Ahmed Shaikh
commission has rendered herself liable to
Customs Act, 1962.

by her above-described acts of
penalty under Section 112 of the

e) Goods used for concealing t}re smuggied goods by the passenger Smt. Tanzeela

Hamid Ahmed Shaikh are also liable for conliscation under Section 119 of
Customs Act, 1962.

$ Summons dated 11.03.2022, 75.03.2022 and 19.03.2022 under Sectjon 1o8 of
the Custorns Act, 7962 were issued to Strri Hamid Atrned Mushtaq u"hom Shri Ismail

of Dubai had contacted to get the gold srnugg[ed into Indii.r through his wife Smt.
"faurtzruela Hamid Ahrned Shaikh. However, SLri Harnid Ahrned Mushtaq did not
honoured the summons and failed to appear before the AIU Officers, S\?I Airport,
Custorns, Ahrned.abad. Shri Hamid Ahmed Mushtaq appears to have actively involved

and abetted the srnuggling of gold by smt. Tanzeela Hamid Ahmed Shaiklr lo.Iowhg
very well that the goods are liable for confiscati.on under SecLion 1 1 1 of the customs
Act, 1962. Thus, Shri Hamid Ahmed Mushtaq kras rendered hirnself liable for penalty

rrnder Section 112 of t}.e Customs Act, 1962.

h) As per Section 123 of Customs Act 1962, the burden of proving that the said

improperly imported gold totally weighing 7078.640 grams valued at Rs. 46,95,050/-
(Rs. Forty Six Lal<h Ninety Five Ttrousard and Fifty Only) fTariff Value] and Rs.

52,59,4491- (Rupees Fifty Two Lakh Fifty Nine Thousand Four Hundred and Forty
Nine only) (Market Value) by way of concealment inside her body Mthout declaring it
to the Customs, ate not smuggled goods, is upon the passenger and Noticee, Smt.

Tanzeela Ha-rnid Ahmed Shaikh.

13. Therefore, Smt. Tanzeela Hamid Ahmed Shaikh is ca11ed upon to show cause as

to why :

i. The seized gold bar (extracted from the semi sotid/paste form substarce)
weighing 7O7a.64O grams, having value of Rs. 46,95'O5Ol- (Rs. Forty Six

Lakh Ninety Five Thousand and Fifty Only) fTariff Value] and Rs.

52,59,449 /- (Rupees Fifty Two Lakh Fifty Nine Thousand Four Hundred
and Forty Nine only) (Market Value), recovered from the passenger vide

Seizure Order under Panchnarna proceedings both dated 76.70.2021

should not be confiscated under Section 1 1 1(d) , (i) and 0) of the Customs

Act, 7962;

The seized packing materia-i, i.e. black coloured adhesive tape, used in
concealing t1le gold ald seized under Panchnama proceedings dated

76.10.202I should not be confiscated under Section 119 of the Customs

Act, 1962;;

11
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Cl Further, by dishonouring the Summons dated 11.03.2022, 15.03.2022 and
19.03.2022 issued to Shri Hamid Ahmed Mushtaq, he has held himself liable for
penalty under Sectron 117 of the Customs Act, 1962.
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111.

Therelore, Shri Hamrd Ahmed Mushtaq is cal1ed upon to show cause as to

Penalty should not be imposed upon Shri Hamid Ahmed Mushtaq under
the provisions of Section I 12 of the Customs Act, 1962;

1

11 Penalty should not be imposed upon Shri Hamid Ahmed Mushtaq under
the provisions of Section 1 17 of the Customs Act, 1962;

Defence Re D and Personal Hearins:
15. Smt- Ta::rzeela Hamid Ahmed Shaikh and Shri Hamid Ahmed Mushtaq have not
submitted any defence reply to tl e Show Cause Notice.

16. Smt. Tanzeela Hamid Ahmed Shaikh and Shri Hamid Ahmed Mushtaq were
given opportunity to appeared for personal hearing on 73.12.2022 at 12.30 Hrs.; on
20.12.2022 at 12:30 Hrs. arrd on 28.12.2022 at l2:3O Hrs. They were not appeared in
personal heanng.

Discussion and Findings:
L7. I have carefully gone through the facts of this case. After giving 3 opportunities,
no one came for personal hearing as well as not frled any written submission to Show
cause Notice and I therefore proceed to decide tJle instant case on the basis of
evidences and documents available on record.

18. In the instart case, I find that the main issues that are to be decided is whether
the gold bar weighing 1078.640 grams, derived from the Semi Solid substance
Material consisting of Gold & Chemical Mix, totally weighing 1143.1OO grams, having
tariff value of Rs. 46,95,050/- (Rupees Forty Six Lakh Ninety Five Thousand Fifty
only) and market value of Rs.52,59,449/- (Rupees Fifty Two Lakh Fifty Nine Thousand
Four Hundred Forty Nine only) recovered and seized from the passetlger vide Seizure
order under Panchnama proceedings both dated 76.10.2027, on the reasonable belief
that the sairl goods were smuggled into India, are liable for confiscation under Section
111 of the Customs Act, 1962 (hereinafter referred to as 'the Act) or not; whether tJle
packing material i.e. black coloured adhesive plastic tape, used irr concealing the gold
and seized under Panchnama proceeding dated 16.1,0.2021, are liable for confiscation
under Section 1 19 of the Customs Acf , 7962; whether the passenger Smt. Talzeela
Hamid Ahmr:d Shaikh is liab1e for penalty under the provisions of Section 112 of the
Act and whether Shri Hamid Ahmed Mushtaq is liable for penalty under the
provisions of Section 112 & 117 of the Act.

19. I lind that the pa;rchnama clearly drawn out the fact that the passenger was
intercepted on suspicious when she was exiting the green channel without any
declaration to the Customs at tlre Red channel and sea-rch of the passenger and her
baggage was conducted. While passenger passed through Door Frame Metal Detector
{DFMD), no souncl was heard which indicated that she was not carrying anything
metallic on body or cioth. The passenger was politely asked if she had anything
declarable to Customs, in reply to which she replied in negative. The passenger was
carrying two tro11y bags one black and one red bag, one corrugated box and one blue
handbag (with sling). The said bags were checked thoroughly by the AIU olficers and
nothing objeclionable was found. On showing the x-ray of lower abdomen of the
passenger taken w.ith consent of passenger and further investigation passenger
admitted that she carrying four capsule containing gold paste, which was inserted in
her body i.e. vagina. In washroom situated besides belt No. 5, she removed 4 capsules
of gold paste from her body and handed over to the lady AIU offrcer. It is also on

I
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record that the passenger had admitted that she was carrying the said gold paste with
an intent to smuggle into India without declaring before Customs Officers. It is also

on record that the government approved valuer weighed the gold paste arrd informed
that the said four capsules containing gold paste of 1143.100 Grams. On completion

of procedure of extracting gold from tfre said paste, the Government Approved Valuer,
vide Valuation Report no. 52312021-22 dated 16.10.2021 certrfied that a gold bar
weighing rc7a.64o grams of 999.0O purity is derived from t1-e semisohd/paste
weighing 1143.100 gms., having tariff value of Rs. 46,95,050/- {Rupees Forty Six

Lakh Ninety Five Thousand Fifty only) ald market va-1ue of Rs.52,59,449l- (Rupees

Fifty Two Lakh Fifty Nine Thousand Four Hundred Forty Nine only) which was seized

vide Seizure Memo under Panchnama proceedings both dated 16.10.2021, in the
presence of the passenger and Panchas.
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20. I also frnd that the passenger had neither questioned the mzrnner of the
panchnama proceedings at the materia-l time nor controverted the facts detailed in the
panchnama during the course of recording her statement. Every procedure conducted
during the panchnama by the Oflicers was well documented and made in the presence

of the panchas as well as the passenger. In fact, in her statement, she has clearly
admitted ttrat she was aware that import of gold without payrnent of customs duty was

an offence but as per the direction of her husband, she tool< up tl-re said work and
tried to smuggle gold into the country, by concealing the seine in the her body i e.

vagina and had not declared the same on her arrival before the Customs with an
intent to clear them illicitly and evade paSrment of customs duty and thereby vrolated
provisions of Customs Act, the Baggage Rules, the Foreign Trade {Development &
Regulations) Act, 1992, the Foreign Trade (Development & Regulatrons) Rules, 1993

and the Foreigrr Trade Policy 2OI5-2O2O.

2L. Further, the passenger has accepted that she had not declared the said gold
paste concealed in her body i. e. vagina on her arrival to the Customs authorities. It is
clear case of non-declaration with an intent to smuggle the go1d. Accordingly, there is
sufficient evidence to say that the passenger had kept the gold paste which was in her
possession and failed to declare the same before the Customs Authonties on their
arrival at SVPIA, Ahmedabad. The case of smugglilg of gold paste recovered from her
possession arrd which was kept undeclared with intent of smuggling the same and in
order to evade pa5rment of Customs duty is conclusively proved. Thus, it is proved that
passenger violated Section 77, Section 79 of tt,e Customs Act for import/ smuggling of
gold which was not for bona-fide use ald thereby r,rolated Rule I 1 of the Foreign Trade
Regulation Rules 1993, and para 2.26 oI irh,e Foreig-n Trade Policy 2O15-2O. Further as
per Section 123 of the Customs Act, 1962, gold is a notifred itern and when goods
notilied thereunder are seized under the Customs Act, 1962, on the reasonable belief
that they are smuggled goods, the burden to proof that they are not smuggled, shall be

on the person from whose possession the goods havc been seized.

22. From the facts discussed above, it is evidenl that Smt. T ar,zeela Hamid Ahmed
Shaikh had carried paste of gold and chemical mixture werghing 1143.1O0 grams,
(wherefrom lO7a.64O grams of gold bar having purity 999.0 recovered on the process
of extracting gold from the said paste) while arriving from Dubai to Ahmedabad, with
al intention to smuggle a.rrd remove the same without payment of Customs duty,
thereby rendering the said gold bar derived totally weighing 7O7a.64O Grams, liable for
conliscation, under ttre provisions of Sections 111(d), (i) & [l) of the Customs Act,
7962. By concealing the said gold paste in her body i.e. vagina and not declaring the
same before the Customs, it is established that the passenger had a clear intention to
smuggle the gold clandestinely with the deliberate intention to evade payment of
customs duty. The commission of above act made the impugned goods fall within the
ambit of 'smuggling' as defined under Section 2(39) of the Act.
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23. It is seen that the noticee had not liled the baggage declaration form and had not
declared the said gold paste which was in her possession, as envisaged under Section
77 of the Act read with the Baggage Rules and Regulation 3 of Customs Baggage
Declaration Regulations, 2013. It is also observed that the imports were also for non-
bonalide purposes. Therefore, the said improperly imported gold paste concealed in
her body r.e. vagina (extracted gold bar of 1078.640 grams) by the noticee without
declaring to tlre Customs on arrival in India cannot be treated as bonalide household
goods or personal effects. The noticee has thus contravened the Foreigrr Trade Policy
2OI5-2O and Section 11(1) of the Foreign Trade (Development and Regulation) Act,
1992 read, with Section 3(2) and 3(3) of the Foreign Trade (Development and
Regulation) Act, 1992.

It, is thereforc, proved that by the above acts of contravention, the noticee has
rendered the gold bar of 24Kt/999.O0 purity, weighing 1078.640 grams. (Derived from
the Semi Solid substance Material consisting of Gold & Chemical Mix, totally weighing
1143.100 grams.). having tariff va-lue of Rs.46,95,050 l- xrd market value of
Rs.52,59,449/- recovered and seized from the passenger vide Seizure Order under
Panchnama procecdings both dated 76.10.2021 liable to confiscation under the
provisions of Sections L I 1 (d), (i) and (j) of the Customs Act, 1962. By using the
modus of gold paste mixed with chemical concealed in her body i.e. vagina by her, it is
observed that the passenger was fully awa-re that the import of said goods is olfending
in nature. It is therefore very clear that she has knowingly carried the gold and failed
to declare the same on her arrival at the Customs Airport. It is seen that she has
involved herself in carrying, keeping, concealing and dealing with the impugned goods
in a manner rvhich she knew or had reasons to believe that the s€rme were liable to
confiscation under the Act. It, is therefore, proved beyond doubt that the noticee has
committed an offcnce of the nature described in Section 1 12 of Customs Act, 1962
making her liable for penalty under Section 112 of the Customs Act, 7962.

24. I find that the notice confessed of carrying the said gold paste of 1143.100
grams conceaied in her body i.e. vagina (extracted gold bar of 1O78.640 grams having
purity 999.0) and attempted to remove the said gold from the Customs Airport
without declaring it to the Customs Authorities violating the para 2.26 of the Foreign
Trade Policy 2Ol5-2O and Section 11(1) of the Foreign Trade (Development a.rtd

Regulation) Act, 1992 read with Section 3(2) arrd 3(3) of the Foreign Trade
(Development and Regulation) Act, 1992 further read in conjunction with Section 11(3)

of Customs Acl ,1962 and the relevant provisions of Baggage Rules, 2016 and
Customs Baggage Deciaration Regulations, 2013. As per Section 2(33) 'prohibited
goods" means any goods the import or export of which is subject to any prohibition
under this Act or anv other law for the time being in force but does not include any
such goods in respcct of which the conditions subject to which the goods are
permitted to be imported or exported have been complied with. The improperly
imported gold by thc passenger without following the due process of law and without
adhering to the conditions ald procedures of import have thus acquired the nature of
being prohibited goods in view of Section 2(33) of the Act.

25. lt is quite clear from the above discussions that the gold was concealed
ingeniously and not declared to the Customs w"ith the sole intention to evade palrment
of Customs duty. The record belore me shows that the passenger did not choose to
declare the prohibited/dutiable goods and opted for green channel customs clearance
after arriving from foreign destination vrith the willful intention to smuggle the
impugned goods. Gold bar weighing 1078.640 grams, derived from the Semi Solid
substance Material consisting of Gold & Chemica-1 Mix, totally weighing 1143.100
grams, having tariff value of Rs.46,95,050/- and market value of Rs. 52,59,449/-
recovered and seized from the passenger vide Seizure Order under Panchnama
proceedings both dated 16.10.202I. Despite having knowledge that the goods had to
be declared ald such import is an offence under the Act and Rules and Regulations
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made under it, the passenger had attempted to remove the Semi So[d substance

Material consisting of Gold & Chemical Mix, totally weighing 1143.100 grams (Gold

bar weighing lO7a.64O grams derived from the same) by deliberateiy not declaring the
same by her on arrival at airport with the willful intention to smuggle the impugrted
gold into India. I therefore, find that the passenger has committed an offence of the

nature described in Section 1 12(a) & 1 12(b) of Customs Act, 1962 making her 1iable

for penalty under provisions of Section 112 ofthe Customs Acl, 1962.

26. I further fmd that the gold is not on the list of prohibited irems but import of
the same is controlled. The view taken by the Hon'ble Supreme Court in the case of
Om Prakash Bhatia however in very clear terms lay down the principle that if
importation and exportation of goods are subject to certain prescribed conditions,
which are to be fulfilled before or after clea-rance of goods, non-fulfillment of such

conditions would make the goods fall within the ambit of 'prohibited goods' This
makes the gold seized in ttre present case "prohibited goods" as the passenger tr5nng to

smuggle it was not eligible passenge! to bring it in India or import gold into India in
baggage. Gold bar weighing 1078.640 grams, derived from the Semi Solid substance
Material consisting of Gold & Chemical Mix, totally weighing 1143.100 grarns, were

recovered from her possession ald were kept undeclared with an intention to smuggle

the same and evade payment of customs duty, By using this modus. it is proved that
the goods are offending in nature and therefore prohibited on its importation. Here,

conditions are not fulfilled by the passenger.

27. In view of the above discussions, I hotd that the gold bar weighing 1078.640
grams, (derived from the Semi Solid substance Material consisting of Gold & Chemical
Mix, totally weighing 1143.1OO grams), carried and undeclared by the noticee with an

intention to, clear the same i11icitly from Customs Airport and evade pa1'rnent of
Customs duty are liable for absolute conliscation. Further, the noticee in her
statement dated 16.10.2021 admitted that she was told by her husband tJrat a person

by name Ismail would hald over her a goid in Dubai, which she had to carried by

inserting in vagina to India, for which she received Rs. 10,000/-; two days before her
flight Ismail came to her room ald a.fter confirming her identity handed over four
capsule and told her that it was gold in semi solid state sealed in transpa-rent plastic
sheet wrapped with black adhesive tape and also directed her to carry the same four
capsules to Mumbai by inserting in her vagina and halded over to her husband
Hamid; that she was aware that import of gold without pa)T nent of customs duty was

an offence but as she was asked by her husband she took up the sard work for
monitory benefit and tried to smuggle gold into the country on behalf of her husband'
In the instant case, I am therefore, not inclined to use my discretion to give a]l option
to redeem the gold on payment of redemption fine, as envisaged under Section 125 of
the Act.

2A. Further, before the Kerala High Court in the case of Abdul Razak [2012127 5)

ELT 30O (Ker)1, the petitioner had contended that under the Foreign 'lrade (Exemptron

from application of rules in certain cases) Order, 1993, gold was not a prohibited item

and can be released on pa)Enent of redemption fine. The Hon'ble High Court held as

under:
'F1rtler, as per the statement giuen bg the appellant under Seclion 108 of the

Act, he is onlg a carrier i.e. professional smuggller smuggling goods on behalf of
others for consideration. We, therefore, do not find any meit in the appellant's

case that he has the ight to get tle confiscated gold released on pagment of
redemption fine and dutg under Seation 125 ofthe Act."

29. In the case of Samynathan Murugesan | 2OO9 (247) ELT 2l (Mad)l , the High

Court upheld the absolute confiscation, ordered by the adjudicating authority, in
similar facts and circumstances. Further, in the said case of smuggling of gold, the
High Court of Madras in the case of Samyanathan Murugesan reported at 2OO9 1247)
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ELT 21(Mad) has ruled that as the goods were prohibited and there was concealment,
the Commissioner's order for absolute confiscation was upheld.

30. Further I find that in a recent case decided by the Hon'ble High Court of
Madras reported at 2016-TIOL 1664-HC-MAD-CUS in respect of Malabar Diamond
Gallery Prt Ltd, the Court while holding gold jewellery as prohibited goods under
Section 2(33) of the Customs Act, 1962 had recorded that "restriction" a.lso means
prohibition. In Para 89 ofthe order it was recorded as under ;

89. While constdeing a prdAer for prouisional release, pending adjudication"
whether all the aboue can uhollg be ignored bg th.e authorities, enjoined with a
dutg, to enforce the statutory prooisiong rules and notificatiotl.s, in letter ond spiit,
in consonance utith the objects and intention of tlLe Legisladre, imposing
prohibitions/ restnctions under the Customs Act, 1962 or under ang other laut, for
tle time being in force, u.te are of the uieu that all the authorities are bound to
follout the same, tahereuer, prohibition or restriction is imposed, and uhen tte
word, " restiction", also means prohibition, o.s held bg the Hon'ble Apex Court in
Om Prakash Bhatia's ca-se (cited supra).

31. The Hon'ble High Court of Madras in ttre matter of COMMISSIONER OF
CUSTOMS (AIR), CHENNAI-I Versus P. SINNASAMY 2016 (344) E.L.T. 1f54
(Mad.) held-

Tibunal had anogated pou)ers of o-d.judicating authoitA by directing atthoitg to
release gold bg exercising option in fauour of respondent - Tribunal had ouerlooked
categoicul fnding of adjudicating auttoitg that respondent had deliberatelg
ottempted to smuggle 2548.3 grams of gold, bg concealing and uitlaut declaration
of A;sl.cms for monetary consideration - Ad"judicating autltaiQ had given reasons
for confscation of gold uthile allouing redemption of other goods on pagment of fine
- Discretion exercised bg authoitg to deny relea.se, is in accordance with lau -
Interference bg Tribunal is against lau and unjustified -

Redemption fine - Option - Confiscation of smuggled gold - Redemption cannot
be allowed, as a matter of right - Discretion conferred on adjudicating authority
to decide - Not open to Tribunal to issue any positive directions to adjudicating
authority to exercise option in favour of redemption.

32. In 2019 (370) E.L.T. 1743 (G.O.l.), before the Government of India, Ministry of
Finance,[Department of Revel'rue - Revisionary Authority];Ms. Mallika Arya, Additional
Secretary in Abdul Kalam Ammangod Kunhamu vide Order No. 17/2019-Cus., dated
7-7O-2O19 in F. No. 375l06|B/2O17-RA stated that it is observed that C.B.L & C. had
issued instruction vide Letter F. No. a95/5/92-Cus. VI, dated 10-5-1993 wherein it
has been instructed that "in respect of gold seized for non-declaration, no option to
redeem the same on redemption fine under Section 125 of the Customs Act, 7962
should be given except in very trivial cases where the adjudicating authority is
satisfied that there was no concealment of the gold in question".

33. Given the facts of the present case before me and the judgements arrd rulings
cited above, gold bar weighing 1078.640 grams, derived from the Semi Solid
substance Material consisting of Gold & Chemica-l Mix, totally weighing 1 143.100
grams carried by the passenger by concealing in her body i.e. vagina, is therefore
liable to be confiscated absolutely. I therefore hold in unequivocal terms that Gold bar
weighing 107A.640 grams, derived from the Semi Solid substance Material consisting
of Gold & Chemrcal Mix, totally weighing 1143.100 grams, placed under seizure would
be liable to absolute confiscation under Section 111(d), (i), & fi) of tJee Customs Act,
1962. l also find that packing materia.l i.e. black coloured adhesive plastic tape, used
in concealng the gold and seized under Panchnama proceeding dated l6.LO.2O2l
would be liabk: for absolute confiscation under Section 119 of the Customs Act, 7962;
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34" I further frnd that the passenger had involved herseif and abetted the act of
smuggling of Gold bar weighing 1078.640 grams, derived from the Semi Solid

substarce Material consisting of Gold & Chemical Mix, tota-Uy weighing 1 143. 1OO

grams, concealed in her body and carried by her. She has agreed and admitted in the

statement recorded tllat she travelled witJ: concezrled gold paste weighing 1 143 100

Grams by concealing in her body i.e. vagina from Sharjah to Ahmedabad. Despite her

knowledge and belief that the concealed gold carried by her in her body and

undeciared before customs authority is an offence under the provisions of the
Customs Act, 1962 and the Regulations made under it. The Passenger altempted to
smuggle the gold paste weighing 1143.100 Grams concea.led in her vagina (extracted

gold bar of 1078.640 grarns having purity 999.0). The passenger in her statement
dated 16. 1O.2021 stated that gold was given to her by Shri Ismarl in Dubar to be

handed over to her husband Shri Hamid Ahmed Mushtaq in Mumbai, India Thus, it
is clear that the passenger has concerned herself with carrying, removing, keeping'

concealing and dealing with the smuggled gold which she knows verv well and has

reason to believe that the same are liable for confiscation under Section 1 1 1 of the

Customs Act, 1962. Therefore, I find that the passenger is 1iab1e for penal action under
Section 1 12 of the Customs Act, 1962 and I hold accordingly.

35. I further frnd that tJ:e passenger Smt. Taazeela Hamid Ahmcd Shaikh, tnter-
alia, admitted in her statement dated 76.7O.2021 that she was asked by her husband
that, one person namely Ismail came to her room and handed over four capsule in
which gold paste was concealed, he asked her to carry the said four capsule to India
by inserting the same in her body i.e. vagina and handed over the same to her

husband Shri Hamid Ahmed Mushtaq; he assured her that she would pass safely

through all checks at the airport. I further find that the passenger has admitted in
her statement dated i6. 10.2021 that she was aware that import ol gold without
pa]rynent of customs duty was an offence but as she was asked by her husband to

carry the same and in return he gave her Rs. 10,000/-. she tried to smuggle gold into
the country on behalf of her husband Shri Hamid Ahmed Mushtaq. Thus, I find that
Shri Hamid Ahmed Mushtaq has actively involved and abetted the smuggling of gold

by Smt. Tatzeela Hamid Ahmed Shaikh, after knowing very well that the goods are

liable for con{iscation under Section 111 of the Customs Act, 1962 and thereby
rendered himself liable for penalty under Section 112 of the customs Act, 1962. I also

find that Shri Hamid Ahmed Mushtaq, to whom smuggled gold was to be handed over,

was summoned vide Summons dated 11.03.2022; 15.03.2022 and 19 03.2022 under
Section 108 of the Customs Act, 1962, however he failed to honour the summons and

appear before the AIU officers alld thereby rendered himself liable for penalty under

Section 112 &, 177 ofthe Customs Act, 1962.

36" Accordingly, I pass the following Order:

OR ER
il I order absolute confiscation of the gold bar weighing 1078.640 grams of

24Ktlg99.O purity, derived from the Semi SoLid substalce Material consisting
of Gold & Chemical Mix, having tariff va1ue of Rs. 46,95,050/- (Rupees Forty

Six Lakh Ninety Five Ttrousand Fifty only) zind market value of Rs.52,59 '449 l-
(Rupees Fifty Two Lakh Fifty Nine Thousand Four Hundred Forty Nine only)

recovered and seized from the passenger vide Seizure Order under Palchnama
proceedings both dated t6.1O.2027, under the provisions of Sections 111 (d), (i)

and (i) of the Customs Act, 1962;

I order absolute confiscation ol the packing material i'e. black coloured

adhesive plastic tape, used for packing the gold paste seized under Panchnama

proceeding dated 16.10.2021 under Section 119 ofthe Customs Act, 1962:

ii)
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iii) I impose a penalty of Rs.15,OO,OOO/- (Rupees Fifteen Lakh Only) on Smt.
Tanzeela Hamid Ahmed Shaikh under the provisions of Section 112(a)(i) of the
Customs Act 7962.

lv) I impose a pena-ltlr of Rs.15,OO,OOO/- fRupees Fifteen Lakh Only) on Shri
Hamid Ahmed Mushtaq under the provisions of Section 112(a)(i) of the Customs
Act ].962.

v) I impose a penalty of Rs,2,OO,OOO/- (Rupees Two Lakh only) on Shri Hamid
Ahmed Mushtaq under the provisions of Section 117 of the customs Act, 1962.

37. Accordingly, the Show Cause Notice No. VIII/ 10-71/SVPIA/O&A/He/2022_29
dated 01.04.2022 stands disposed of.

Date: O9.01.2023F. No.

DIN:
vrrr/ 1 o-7 1 / svprA/ o&A/HQ/ 2027-22
20230L7LMNOOOO777EEt

Bv Resistered Post AD
Smt. Tanzeela Hamid Ahmed Shaikh,
98, Malki Manzil, Room No. 6,
l st floor, Zakatia Masjid Street,
Mumbai, Me*rarashtra - 400009

1

2 Shri Hamid Ahmed Mushtaq
98, Makki Marzil, Room No. 6,
1st floor, Zakaria Masjid Street,
Mumbar, Maharashtra - 400009

Copy,lot
.{. The Commissioner of Customs, Ahmedabad. (Kind Attn: RRA Section)
2. The Dy. /Asstt. Commissioner of Customs (AiU), SVPIA, Ahmedabad.
3. The Dy./Asstt. Commissioner of Customs, SVPIA, Ahmedabad.
4. The Dy./Asstt. Commissioner of Customs (TRC), Ahmedabad.
5. The Dy./Asstt. Commissioner of Customs (prosecution), Ahmedabad.
6. The System In charge, Customs HQ, Ahmedabad for uploading on oIlicial web_

site r.e. httD: / / .ahmedabadcu stoms.sov.in
7. Guard File
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\4_,
(Vishal Malani|

Additional Commissioner
Customs, Ahmedabad


